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Presentation of Matters In Opposition, Contractor 
Meetings & Fact-Finding

2012 Suspension & Debarment Conference
Sponsored by CIGIE and the ISDC

Friday November 16, 2012

PANEL MEMBERS

- Uldric (Ric) Fiore, Army, Suspension & Debarment 
Official

- Laura Fernandez, EPA, Suspension & Debarment 
Hearing Official

- David Sims, Interior Debarment Program Manager 
& ISDC Chair

Moderated By:

- Todd J. Canni, Air Force, Director, Suspension & 
Debarment Operations

QUESTIONS

THROUGHOUT THE 
PRESENTATION ARE 

ENCOURAGED!
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Circle of Life:  
The FAR Subpart 9.4 Process
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Proposed 
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Makes 
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(Debarment, 
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Administrative 
Agreement)  

Contractor 
Meeting (If 
Requested)

Has Contractor 
Raised Genuine 

Dispute of 
Material Fact?

Fact-Finding  
Hearing (If 
necessary)

Overview of FAR Subpart 9.4 Process

Following issuance of a Notice of Proposed 
Debarment or Suspension, Contractors are 
afforded opportunity to make a submission

FAR proscribes 30 days for a response; 
t t t d t i ti lcontractors are granted extensions routinely

Contractors usually request the Administrative 
Record before making a submission

Contractors may request a meeting with the SDO 
in further support of its written submission

Evaluation of matter, fact finding, and/or decision

Matters In Opposition Explored

Contractor may admit to allegations underlying 
their exclusion and focus on present responsibility

Contractor may dispute one or more of the 
allegations underlying exclusion

Contractor may do some combination of them 
both, ultimately focusing on responsibility
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SDO Decision-Making Following Receipt of 
Contractor Submission

Has the contractor raised a genuine dispute of 
material fact?

 (A) If no, proceed to assessment of present 
responsibility

 (B) If yes, are any material facts providing a 
cause for debarment undisputed?

– If yes, may proceed to (A) or (C)

 (C) If material facts are in genuine dispute, fact-
finding may be necessary

Fact-Finding Hearings & Relevant 
Considerations

SDO may decide that the matter can be resolved 
on facts that are undisputed 

SDO may make finding that contractor has 
sufficiently demonstrated present responsibilitysufficiently demonstrated present responsibility 
even if allegations are true

SDO may decide that since contractor was able to 
raise a genuine dispute, insufficient evidence 
exists making debarment inappropriate or

SDO may determine the fact-finding is necessary 
and in government’s interests

Fact-Finding Hearings under the FAR

Contractor may appear w/ counsel, submit 
evidence, present witnesses, and confront any 
person the agency chooses to present

Hearing shall be transcribed and are under oath

No discovery (limited to AR unless agency choose 
to introduce new evidence)

SDO or designee prepares written findings of fact 

Ultimately, SDO renders final decision

*** Agencies may have their own complementary 
procedures for hearings 
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Fact-Finding Wrinkle for Suspensions

 In the suspension context, agency may decide not 
to conduct fact finding if DOJ has informed agency 
that “substantial interests of the Government in 
pending or contemplated legal proceedings based 
on the same facts as the suspension would beon the same facts as the suspension would be 
prejudiced.”

Role of Investigators at Each Stage

Pre-Referral Stage

Anticipate contractor responses/defenses 

Where appropriate, consider interviewing 
contractor prior to making referral

–Benefits – learn position, lock in story, ID 
others involved, adapt strategy and focus

 It can be a challenge to try to address 
responses after all interviews have been 
conducted and investigation has closed

Role of Investigators at Each Stage

Post-Referral

Be prepared to address SDO questions, 
concerns, or evidentiary weaknesses

SDO has seen many cases and can often 
forecast the key issues/weaknesses; also may 
benefit criminal/civil case 
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Role of Investigators at Each Stage

Post-Contractor Submission

Provide objective evaluation of allegations in 
light of response and be prepared to conduct 
further investigation to address issues raised

• Be prepared to attend and participate in non-
adversarial contractor meeting 

Role of Investigators at Each Stage

Fact-Finding Hearings

– Role of investigator may include testifying

– Supporting the SDO in evaluating the evidence 
offered by the contractor and/or providing 
questions for cross-examining the contractor 
and its witnesses

Closing Remarks

 Investigators are invaluable to the process and ensure 
that misconduct is brought to the SDOs attention for 
consideration

 To be effective investigators should anticipate To be effective, investigators should anticipate 
contractor positions in advance of making a referral, be 
prepared to engage after making a referral, and to 
participate in meetings and any fact-finding proceedings

 Ultimately, and unlike the criminal justice system, SDOs 
base their final decisions on whether the contractor is 
presently responsible, despite past misconduct


