PROGRAMMATIC AGREEMENT
AMONG
THE NATIONAL SCIENCE FOUNDATION,
THE ADVISORY COUNCIL ON HISTORIC PRESERVATION, AND
THE NEW MEXICO STATE HISTORIC PRESERVATION OFFICER
REGARDING '
POTENTIAL CHANGES TO
SACRAMENTO PEAK OBSERVATORY OPERATIONS

WHEREAS, the National Science Foundation (NSF) Directorate for Mathematical and Physical Sciences,
Division of Astronomical Sciences (AST) has identified the need to divest several facilities from its portfolio
to maintain the balance of assets needed to deliver cutting-edge science capability for the community and
the nation. The Sacramento Peak Observatory in Sunspot, Otero County, New Mexico, is one of the facilities
identified for divestment;

WHEREAS, the Sacramento Peak Observatory is located within the Lincoln National Forest; all of the
structures and most of the buildings are NSF property (with the exception of the post office and the fire
station, which are privately owned), the land under those structures is public land owned by the United
States government and managed by the United States Forest Service (USFS), and the Sacramento Peak
Observatory is operated pursuant to a Land Use Agreement between NSF and the USFS; the National Solar
Observatory (NSO} is a federally funded research and development center (FFRDC) that currently operates
the Sacramento Peak Observatory on behalf of NSF;

WHEREAS, the decision regarding the potential changes to operations at the Sacramento Peak Observatory
with reduced NSF funding is considered a federal undertaking and triggers compliance with Section 106 (54
United States Code [U.S.C.] Section [§] 306108) of the National Historic Preservation Act of 1966, as
amended (54 U.S.C. §§ 300101, et seq.) (NHPA), and the NHPA's implementing regulations, “Protection of
Historic Properties” (Title 36 Code of Federal Regulations (C.F.R.) Part 800);

' WHEREAS, the Sacramento Peak Observatory is eligible for listing in the National Register of Historic Places
(NRHP) as a historic district with 63 contributing resources, including the Richard B. Dunn Solar Telescope
(DST) (see Attachment A for list of the contributing resources);

WHEREAS, the demolition of historic properties that contribute to the NRHP-eligible historic district would
result in a finding of adverse effect under Section 106;

WHEREAS, on August 24, 2016, NSF formally initiated Section 106 consultation with New Mexico’s State
Historic Preservation Office (SHPO);

WHEREAS, on December 2, 2016, NSF initiated Section 106 consultation with the following Native American
tribes: Mescalero-Apache Nation, Hopi Tribe, Pueblo of Zuni, and Fort McDowel! Yavapai Nation;

WHEREAS, on December 12, 2016, the Hopi Tribe responded that no historic properties significant to them
were affected by the project; the Pueblo of Zuni responded on May 18, 2017, that they wished to continue
to receive information on the project; no other tribal responses were received;

WHEREAS, NSF contacted the Kiowa Tribe of Oklahoma via email and telephone in March and April 2017 to
ascertain their interest in participating but received no response; thus, no further consultation with the
Kiowa Tribe was done; :

WHEREAS, the USFS was invited to participate as an Invited Signatory; additional Consulting Parties (Apache
Point Observatory, NSO, Kevin Reardon, and Mr. Keith Morin) were identified for this undertaking and
invited to participate in this Section 106 consultation process;

FINAL PROGRAMMATIC AGREEMENT JULY 2018



WHEREAS, NSF, in collaboration with the USFS and in consultation with the SHPO, established the area of
potential effects (APE) as defined at 36 C.F.R. § 800.16(d), included as Attachment B, and the SHPO agreed
__with the APE in a letter dated July 11, 2017;

WHEREAS, the Proposed Changes to Sacramento Peak Observatory Operations: Historic Properties
Assessment of Effects (CH2M HILL, 2017) was prepared on behalf of NSF and provided to the SHPO and the
other Consulting Parties in October 2017;

WHEREAS, on November 21, 2017, the SHPO agreed to continue consultation and commence with the
preparation of this Programmatic Agreement (PA);

WHEREAS, in accordance with 36 C.F.R. § 800.6(a}{(1){i)(C), NSF provided the Advisory Council on Historic
Preservation (ACHP) the required documentation and invited it to participate in its Section 106 consultation
process; the ACHP notified NSF that it would participate in the consultation via a letter dated December 22,
2017;

WHEREAS, NSF relies on formal processes within the scientific community (e.g., National Academies decadal
surveys, senior-level reviews, and other advisory committees subject to the Federal Advisory Committee
Act) to provide input on science priorities, and these formal reviews have repeatedly recommended
divestment from the telescopes located at the Sacramento Peak Observatory. The Portfolio Review
Committee, a subcommittee of NSF Mathematical and Physical Sciences Advisory Committee composed
solely of external members of the scientific community, was charged with recommending a balanced
portfolio to maximize the science recommended by National Academy of Sciences surveys of the field, which
are carried out every decade. To enable NSF to better. address decadal survey science, the resulting Portfolio
Review Committee Report (NSF AST, 2012), released in August 2012, recommended the divestment of a
number of telescopes from the federal portfolio. With respect to the Sacramento Peak Observatory, the
report recommended maintaining full operations of the Sacramento Peak Observatory’s DST until
approximately two years prior to the completion of the Daniel K. Inouye Solar Telescope (DKIST), which is
being constructed in Hawai'i and will begin scientific operations in 2020;

WHEREAS, based upon input from the scientific community, NSF developed preliminary alternatives to
address changes to operations resulting from reduced NSF funding for the Sacramento Peak Observatory;

WHEREAS glven the range of potential outcomes associated with this undertakmg, as well as a lack of
information regarding whether any potential collaborator(s)/interested parties are identified (and any
specific needs of any new collaborator(s)/interested parties), this PA has been prepared in compliance with
36 C.F.R. § 800.14(b)(1)(ii) to determine appropriate measures to cover the range of potential outcomes;

WHEREAS, technical terms related to the NHPA are included in Attachment C, “References and Definitions,”
along with references for citations in the PA and links to those references;

WHEREAS, NSF has conducted its Section 106 consultation process concurrently with, but separate from, its
National Environmental Policy Act (42 U.S.C. §§ 4321, et seq.) (NEPA) review process;

WHEREAS, the undertaking could result in four possible outcomes, which are currently the subject of NSF's
NEPA review, including continued science-and education-focused operations by interested parties with
reduced NSF funding; transition to partial operations by interested parties with reduced NSF funding;
mothballing of facilities; and demolition and site restoration (although if the USFS identifies for itself or
others an interest in retaining any of the buildings, NSF would transfer title and all future maintenance
responsibilities for those buildings to the USFS);

WHEREAS, under the proposed outcomes involving continued science-and education-focused operations
(whether in full or in part), NSF would continue to oversee the management and operations of the
Sacramento Peak Observatory and would, therefore, continue to be the entity responsible for approving any
future activities requiring NSF’s compliance with Section 106;

{
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WHEREAS, NSF’s preliminary alternatives were published in the Federal Register on July 5, 2017, as part of
NSF’s scoping process under NEPA. The notice also stated NSF’s intention to initiate consultation under
Section 106 of the NHPA and to evaluate potential effects on the Sacramento Peak Observatory, and
provided dates to specifically initiate public involvement under Section 106 per 36 C.F.R. § 800.2(d). Letters
to potentially interested parties, agencies, and New Mexico elected officials were also sent. Notification of
NSF’s NEPA and Section 106 processes was also given through social media announcements, website
updates on the AST website, scientific digests and blogs, and newspaper public notices. A public scoping
meeting was held in Alamogordo, New Mexico, on July 20, 2016, to discuss the preliminary alternatives and
NSF’s compliance with both NEPA and the NHPA, seek input from the public on the preliminary alternatives,
and identify Consulting Parties to participate in NSF’s Section 106 consultation process under the NHPA. Two
individuals informed NSF that they wished to participate in NSF’s Seé;tion 106 consultation process as
Consulting Parties at that time and one additional individual requested to participate in NSF’s process as a
Consulting Party after the DEIS was issued;

WHEREAS, because of the presence of the NRHP-eligible historic district, NSF has determined, in
consultation with the SHPO and ACHP, that all four possible outcomes for implementing the undertaking
have the potential to result in adverse effects on historic properties due to the potential demolition of some
or all components of the NRHP-eligible historic district;

WHEREAS, NSF recognizes that two of the potential outcomes ~ (1) continued science-and education-
focused operations by interested parties with reduced NSF funding and (2) transition to partial operations by
interested parties with reduced NSF funding — can be implemented only if a collaborator(s) comes forward
with viable plans to provide additional non-NSF funding in support of their science- and education-focused
operations; if implementation of either of these two potential outcomes is selected by NSF but a
determination is later made that the selected outcome is ultimately not feasible, NSF could select one or
both of the remaining potential outcomes analyzed in the NEPA process (mothballing of facilities and/or
demolition and site restoration), unless the USFS identifies an interest in retaining any of the buildings or
structures for itself or others;

WHEREAS, NSF has consulted with the SHPO, the ACHP, the USFS, and the other Consulting Parties on ways
to avoid, minimize, and/or mitigate the adverse effects that the proposed undertaking could have on
historic properties pursuant to the regulations implementing Section 106 of the NHPA, 36 C.F.R. Part 800;

WHEREAS, NSF provided the public with an opportunity to express their views on resolving potential
adverse effects during the NEPA public scoping and DEIS meetings and associated public comment periods;
all comments received from the public on cultural resources during the NEPA process were considered in
the development of this PA;

WHEREAS, NSF consulted with the SHPO, ACHP, USFS, and the other Consulting Parties in the development
of this PA; the SHPO and ACHP are Signatories herein; the USFS is an Invited Signatory; the other Consulting
Parties have been asked to execute this PA as Concurring Parties;

WHEREAS, to keep the Consulting Parties informed and to communicate the process for implementing the
Stipulations in this PA, NSF has committed to provide the Consulting Parties with a final copy of this PA for
their records;

NOW, THEREFORE, NSF, the SHPO, ACHP, and USFS agree that NSF will ensure that the following
Stipulations are implemented to address the potential adverse effects of the proposed undertaking on
historic properties and agree that these Stipulations will govern the undertaking and all of its parts.
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STIPULATIONS

_NSF will ensure that the following measures are carried out:

. Preservation Principles

A. To the extent that science- and education-focused operations continue, the following stipulations
shall apply:

1. Avoidance of Adverse Effects. NSF will make every effort to avoid adverse effects on

2,

_commencement of operations by the collaborator(s). NSF will provide the SHPO and USFS with

buildings and structures that contribute to the NRHP-eligible historic district by encouraging any
new collaborator(s) to use as many contributing resources as practicable, provided that such
use facilitates science- and education-focused operations. If the collaborator(s) does not intend
to use a contributing resource and recommends demolition of any such resource, NSF will first
consider mothballing in accordance with Stipulation 1.B.2., below, for possible future use prior
to making any decision to demolish a contributing resource. If NSF, after considering
mothballing, ultimately decides to demolish a contributing resource, NSF shall follow the
requirements set forth in I.B.1., I.B.3., and 1.B.4., below. NSF will remain responsible for Section
106 compliance for undertakings involving the buildings and structures as long as it retains
ownership of them. USFS will remain responsible for Section 106 compliance for any activity in
the future that involves ground disturbance/archaeology.

Training. Key facility staff of any new collaborator(s) will attend a one-time historic
preservation awareness training to encourage awareness of the history of the Sacramento
Peak Observatory and its context and significance, to familiarize staff with activities that would
require NSF’s compliance with Section 106, to understand the role and responsibilities of USFS
as the managers of the public land at the site, and to minimize the potential for adverse effects
to historic properties, Such training, which will be provided by NSF via a qualified historic
preservation professional who is familiar with, and knowledgeable about, the Sacramento Peak
Observatory, will occur within 180 calendar days (or as soon as practicable thereafter) of the

an opportunity to comment on the content of such training.

B. To the extent that demolition or mothballing of any historic properties occurs, or transition of
Sacramento Peak Observatory to USFS for other uses occurs, the following stipulations shall apply:

1.

Required Documentation Prior to Change in Disposition of any Historic Property. Priorto a
change in disposition {(whether it be demolition or transition to USFS ownership for other uses)
of any historic property, NSF will ensure, in addition to the New Mexico state inventory forms
previously provided to the SHPO, the preparation of a National Register nomination form, in
accordance with the National Register Bulletin, “Guidelines for Completing National Register of
Historic Places Form” for the historic district within the APE (NR Form). NSF shall comply with
the following process in preparing the NR Form:

a.  Within 90 days following issuance of its final agency action regarding changes to
operations at Sacramento Peak Observatory, NSF will prepare a draft outline of the
contents of the NR Form;

b. Afteritis completed, NSF shall provide the draft outline of the NR Form to the SHPO and
USFS for a 30-day review and comment period;

1) Following the close of the 30-day review and comment period referenced in Stipulation
1.B.1.b., above, NSF shall address any comments received from the SHPO and USFS and
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prepare a final NR Form; and

2) NSF shall provide a digital copy of the final NR Form to the SHPO and USFS upon
completion of the document. Figures, maps, photos, and any other attachments must
be provided as separate files with a resolution of 2,000 X 3,000 pixels at 300 dots-per-
inch resolution or greater,

2. Mothballing in Accordance with Historic Preservation Standards. In the event NSF identifies
the need to mothball historic properties with the intent that science- and education-focused
operations would resume within 3-5 years, NSF will follow the guidance in the NPS Preservation
Brief 31, “Mothballing Historic Buildings” and The Secretary of the Interior's Standards for the
Treatment of Historic Properties with Guidelines for Preserving, Rehabilitating, Restoring and
Reconstructing Historic Buildings, as appropriate, with implementation of the following
measures: :

a. NSFshall prepare the NR Form described in Stipulation I.B.1., above; and

.b. To avoid an adverse effect, NSF shall ensure that a cyclical maintenance plan that
includes repairs, as needed, is prepared and implemented.

3. NSF Funding of an Intepretive Exhibit. In the event NSF issues a final agency decision regarding
changes to operations at Sacramento Peak Observatory in which demolition of a contributing
resource is included, NSF agrees to the following:

a. Inthe event of demolition of the entire Sacramento Peak Observatory, NSF will contribute a
maximum of $100,000.00 toward an interpretive exhibit and/or signage to tell the story of
the Sacramento Peak Observatory. The interpretive exhibit, which could be displayed at a
museum such as the New Mexico Space History Museum, and/or signage, would be based
on the NR Form required under Stipulation I.B.1,, above, and would be done in consultation
with the SHPO and USFS; or

b. If the USFS requests retention of any contributing resources for itself or others, Stipulation
1.B.3.a., above, shall not apply and NSF will determine, following consultation with the SHPO
and USFS, what the appropriate contribution for an interpretive exhibit and/or signage
would be, if any, but under no circumstances would the contribution exceed $100,000.

4. Effort to Reuse or Donate Historically Significant Equipment and Artifacts. In the event that
NSF issues a final agency action regarding changes to operations at Sacramento Peak
Observatory in which demolition, transfer, or mothballing of historic properties occurs, NSF will
identify any historically significant equipment and artifacts associated with historic properties
that will not be repurposed for further scientific or educational use, and if feasible, NSF will:

a. Contact relevant scientific/educational institutions for possible reuse of the équipment and
artifacts; or

b. Contact an appropriate museum to determine if any of the equipment and/or artifacts can
be donated to the museum’s collection.

Il. General Provisions

A. Documentation of Actions Demonstrating Compliance with this PA. So long as NSF remains the
owner of the Sacramento Peak Observatory and provided this PA remains in effect, NSF will submit
updates every 6 months, beginning 6 months following the effective date of this PA, regarding the
progress of compliance with this PA to the SHPO, the ACHP, and the USFS. If the SHPO or USFS has
any concerns regarding the implementation of this PA, Section II.H. Dispute Resolution, herein, may
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be used to address those concerns. To keep the public and Consulting Parties apprised of the status
of the implementation of the Stipulations in this PA, NSF will maintain a status report on the AST
__website with relevant information.

B. If a Potential Outcome Is Selected by NSF in a Final Agency Action, but Implementation of It Is
Later Determined Infeasible. If one of two potential outcomes (continued science- and education-
focused operations by collaborator(s)/interested parties with reduced NSF funding, or the transition
to partial operations by interested parties with reduced NSF funding) is selected by NSF in a final
agency action and a determination is subsequently made that the selected outcome is ultimately
not feasible to implement, NSF will notify the SHPO, the ACHP, and the other Consulting Parties and
will follow the provisions of 1.B, of this PA.

C. Unanticipated Effects. If unanticipated effects on historic properties occur during implementation
of the undertaking, NSF will, in compliance with 36 C.F.R. § 800.13(b)(3), determine actions that it
can take to resolve potential adverse effects and notify, via phone and email, the SHPO, the USFS,
and, as appropriate, the other Consulting Parties within two business days of NSF’'s awareness of
such effects. Any such notification would describe the property, the unanticipated effect, and
proposed actions to resolve any adverse effects. After receipt of such notification, the SHPO, the
USFS, and the other Consulting Parties will respond with any comments within two business days of
the notification by phone or email. NSF will consider any recommendations received regarding
proposed actions, and then determine and implement appropriate actions. NSF will provide the
SHPO, the USFS, and the other Consulting Parties, as appropriate, with a report of the actions when
they are completed. This Stipulation shall not apply if NSF is no longer the owner of the Sacramento
Peak Observatory.

D. Post-agreement Discoveries. If NSF continues to own the Sacramento Peak Observatory and it is
managed by a collaborator(s)/interested party, all unanticipated discoveries of historic properties
and human or burial rémains within the APE revealed during any activity associated with
implementation of the proposed undertaking will be addressed in the following manner:

- - -1;- The-entity-carrying-out-activities that result in-unanticipated discoveries of historic properties - - --- - - .

will promptly notify NSF, who will notify the SHPO, the USFS (specifically, the Forest Archeologist
for the Lincoln National Forest), and the other Consulting Parties, as appropriate, by phone or
email of the discovery within two business days of NSF’'s awareness of the discovery.

2. If NSF determines, in consultation with the SHPO, that the discovery is eligible for listing in the
NRHP, NSF will initiate consultation with the USFS and the other Consulting Parties to draft a
plan with measures that will avoid, minimize, and/or mitigate adverse effects. If an agreement is
reached regarding such a plan, NSF will implement the plan. If the discovery is made during
demolition activities (if any), demolition in the affected area must cease until the discovery
process in this Stipulation has been concluded either through a finding that the property is not
eligible for listing in the NRHP or through finalization of the plan referenced herein.

3. If NSF, the SHPO, the USFS, and the other Consulting Parties cannot reach agreement regarding
the development of a treatment or mitigation plan, then the matter will be referred to the ACHP
for guidance. NSF will consider the ACHP's guidance in reaching its final decision regarding
implementation of the plan.

4. If any previously unidentified human or burial remains are discovered during implementation of
the undertaking, the contractor/collaborator(s) will immediately cease any ground-disturbing
work and promptly notify NSF. NSF will then notify the SHPO, the USFS (specifically, the Forest
Archeologist for the Lincoln National Forest), and the other Consulting Parties, as appropriate, of
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the discovery by phone or email within two business days of NSF’s awareness of the discovery.
All parties will adhere to applicable state and federal laws regarding the treatment of human or
burial remains.

E. Response to Emergency. Inthe event NSF proposes an emergency undertaking as an essential and
immediate response to a disaster or emergency declared by the President, or the Governor of New
Mexico, or in response to another immediate threat to life or property, the following process will be
followed:

1. NSF will notify the SHPO via telephone and email within two business days of commencing the
emergency undertaking.

2. NSF will include a summary of all emergency undertakings in the status report referenced in
Stipulation IL.A., above.

3. This Stipulation shall apply only to undertakings that are implemented within 30 calendar
days after the disaster or emergency has been formally declared by the appropriate authority,
although NSF may request an extension of the period of applicability from the ACHP prior to
the expiration of the 30 calendar days.

4. Immediate rescue and salvage operations conducted to preserve life or property are exempt
from the provisions of Section 106 and this PA.

F. Meetings or Conference Calls. Meetings or conference calls regarding the undertaking and/or
implementation of the Stipulations in this PA may be requested at any time by the Signatories for the
duration of this PA.

G. Transfer out of NSF Ownership. If the Sacramento Peak Observatory is transferred out of NSF
ownership, the terms of this PA shall not apply after transfer.

H. Dispute Resolution

1. Signatories. In the event one of the Signatories objects to the manner in which any term of
this PA is implemented, the following dispute resolution process wili be followed:

a. The objecting Signatory will notify all other Signatories to this PA, in writing, of the objection
or disagreement, request written comments on the objection or disagreement within 10
business days following receipt of such notification, and then proceed to consult with the
Signatories to resolve the objection. If at any time during consultation NSF determines that
the objection or disagreement cannot be resolved through consultation, NSF will forward all
documentation relevant to the dispute to the SHPO, or if the objection is raised by the
SHPO, NSF will forward all documentation relevant to the dispute to the ACHP. Within 30
calendar days after receipt of all pertinent documentation, the SHPO or, as appropriate, the
ACHP, will provide NSF with comments and recommendations, which NSF will consider in
reaching its final decision regarding the dispute. Any comment provided by the SHPO or, as
appropriate, the ACHP, will be understood to pertain only to the subject of the dispute. All
other actions under this PA that are not the subject of the dispute will remain unchanged.

b. Unless all Signatories agree that the dispute warrants a cessation of work, neither NSF
nor its collaborator(s)/interested parties will be required to cease work on the proposed
undertaking while the dispute is being reviewed.

2. The Public and Concurring Parties. At any time during the implementation of the Stipulations
set forth in this PA, any member of the public, including any Consulting Party who has decided
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notto sign this PA as a Concurring Party, and any‘Concurring Party may continue to participate
in the Section 106 consultation process as follows:

a.  Any-member-of the public may raise an objection-to NSF-pertaining to the treatmentofa- - — -

historic property associated with implementation of the proposed undertaking, provided
that title to the Sacramento Peak Observatory buildings and structures is retained by NSF. In
the event such an ohjection is raised by a member of the public, NSF will consult with the
SHPO regarding the objection, and following such consultation, will provide the objecting
member of the public with a decision on the objection. If NSF and the SHPO are unable to
resolve the objection, they will consult with the ACHP. NSF will consider any
recommendation on the objection provided by the ACHP hefore making its final decision on
the matter. NSF will communicate its final decision to the objecting member of the public
and the SHPO.

b. Any Concurring Party may raise an objection to NSF pertaining to the treatment of a historic
property associated with implementation of the proposed undertaking. In the event such
an objection is raised by a Concurring Party, NSF and the SHPO will consult regarding how to
resolve the objection and following such consultation, will provide the objecting Concurring
Party with a decision on the objection. If NSF and the SHPO are unable to resolve the
objection, they will consult with the ACHP. NSF will consider any recommendation on the
objection provided by the ACHP before making its final decision on the matter. NSF will
communicate its final decision to the objecting Concurring Party and the SHPO.

If an objection is made pursuant to either Stipulation l.H.1. or I1l.H.2., NSF, in consultation with the
SHPO, will determine whether the objection warrants a cessation of work on the proposed
undertaking while the objection is being reviewed.

This Stipulation (Stipulation II.H.) shall not apply if NSF is no longer the owner of the Sacramento
Peak Observatory when an objection is raised.

I. Professional Qualifications. All work carried out pursuant to this PA will be developed and/or
_implemented by or under the direct supervision of a person or persons meeting or exceeding

the minimum professional qualifications, appropriate to the affected resource(s), listed in the
Secretary of the Interior’s Professional Qualification Standards (36 C.F.R. Part 61, Appendix A)
and amended in 1992,

J.  Electronic Copies. NSF will provide the SHPO, the ACHP, the USFS, and each of the other
Consulting Parties with one legible, full-color, electronic copy of the fully executed PA and its
Attachments no more than 30 calendar days after full execution. If the electronic copy is too
large to send via email, NSF will provide each Consulting Party with a copy of the executed PA
via a CD or in any reasonable medium available.

K. Amendment. Any Signatory may request that this PA be amended by informing NSF in writing
of the reason for the request and providing the proposed amendment language. After receiving
the request, NSF will notify all Consulting Parties of the proposed amendment and consult to
reach an agreement. If agreed upon, the amendment would be effective on the date a copy
signed by all the Signatories is filed by NSF with the ACHP.

L. Expiration. If NSF retains ownership of the Sacramento Peak Observatory buildings and
structures, this PA will expire 10 years from the Effective Date of this PA as defined in Stipulation
[.O. herein. If Sacramento Peak Observatory is transferred out of NSF ownership, this PA shall
expire upon the completion of the terms in Stipulation I.B.1. Prior to such expiration date,
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NSF may consult with the SHPOQ, the ACHP, and the USFS to reconsider the terms of this PA
and amend it in accordance with Stipulation [1.K. If unresolved issues remain within two years
of the expiration date of this PA, NSF will at that time consult with the SHPO and the ACHP
regarding the progress of implementation of this PA and consider the appropriateness of
developing a subsequent agreement or amendment to the PA.

M. Compliance with Applicable Law and Anti-Deficiency Act Provision. This PA will be carried out
in a manner consistent with all applicable federal and state laws. No provision of this PA will be
implemented in a manner that would violate the Anti-Deficiency Act. NSF shall make reasonable
and good faith efforts to secure the necessary funds to implement this PA in its entirety. All
obligations on the part of NSF will be subject to the availability and allocation of appropriated
funds for such purposes. Nothing in this PA may be construed to obligate NSF to any current or -
future expenditure of resources in advance of the availability of appropriations. Should NSF be
unable to fulfill the terms of this PA due to funding constraints or priorities, NSF will
immediately notify and consult with the SHPO, the ACHP, and the USFS to determine whether to
amend or terminate this PA.

N. Termination. If any Signatory to this PA determines that the terms of this PA will not or cannot
be carried out, that Signatory will immediately consult with the other Signatories to develop an
amendment to this PA pursuant to Stipulation II.K. If this PA is not amended following that
consultation, then it may be terminated by any Signatory through written notice to the other
Signatories. Within 30 calendar days following any such termination and prior to work
continuing on the undertaking, NSF will notify the SHPO, the ACHP, and the USFS whether it will
initiate consultation to execute a new PA under 36 C.F.R. § 800.14(b){(1)(ii) or request and
consider the comments of the ACHP under 36 C.F.R. § 800.7 and proceed accordingly.

O. Effective Date. This PA will be executed in counterparts, with a separate page for each
Signatory, and NSF will ensure that each Signatory is provided with a fully executed copy. This
PA will become effective upon obtaining the signatures of NSF, the SHPO, the ACHP, and the
USFS.

Execution of this PA by NSF, the SHPO, the ACHP, and the USFS is evidence that NSF has taken into account

the effects of this proposed undertaking on historic properties and has afforded the ACHP with an
opportunity to comment on the proposed undertaking.
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Attachment B
Area of Potential Effects Map
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Attachment C
References and Deﬂnitions



* PA References:

Propased Changes to Sacramento Peak Observatory Operatrons H:stonc Propertfes Assessment of

Effects (CHZM HILL; 2017). =~ = =~ = -
https:/fwww.nsf.gov/mps/ast/env impact reviews/sacpeak/section106/Historic Pmper’ues Assess

ment of Effects Report.pdf

Park, Sharon C. 1993. Preservation Brief 31: Mothballing Historic Buildings, U.S. Department of the
Interior, National Park Service. September. https://www.nps.gov/tps/how-to-preserve/briefs/31-

mothballing.htm

Grimmer, Anne E. 2017. The Secretary of the interior's Standards for the Treatment of Historic Properties
with Guidelines for Preserving, Rehabilitating, Restoring and Reconstructing Historic Buildings. U.S.
Department of the Interior, National Park Service, Technical Preservation Services, Washington, D.C.

https://www.nps.gov/tps/standards/treatment-guidelinas-2017. pdf

National Park Service, U.S. Department of the Interior. 2016. Historic American Buildings Survey
{HABS)/Historic American Engineering Record (HAER)/Historic American Landscapes Survey {HALS)
Standards and Guidelines. https://www.nps.gov/hdp/standards/index.htm

Gaume, Ralph A, and James S, Ulvestad, 2017. National Science Foundation NSF 17-079 Dear Colleague -
Letter: MPS-AST Facility Divestment Activity. April 27.
hitps://www.nsf.gov/pubs/2017/nsf17079/nsf17079.1s

Natioﬁal Academies of Sciences, Engineering, and Medicine {NASEM). 2016. New Worlds, New Horizons:
A Midterm Assessment. Washington, DC: The National Academies Press.
https://doi.org/10.17226/23560

National Science Foundation {NSF) Division of Astronomical Sciences {AST). 2006, From the Ground Up:
Batancing the NSF Astronomy Program (Senior Review Committee Report). Prepared by the Senior
Review Committee. October 22,

https:/ fwww. nsf.gov/mps/ast/seniorreview/sr_report mpsac_updated 12-1-06.pdf _

Natlonal Science Foundation {(NSF) Division of Astronomical Sciences (AST). 2012, Advancing Astronomy in

the Coming Decade: Opportunities and Cha.’!enges {Portfoilo Review Committee Report}. Prepared b'yf

the Portfolio Review Committee. August 14.
hitps:/ /www.nsf.gov/mos/ast/portfolioreview/reports/ast porifolic review report.pdf

PA Defipitions:

Adverse Effect: a change to the characteristics that qualify a historic property for inclusion in the NRHP
in a manner that would diminish the integrity of the property’s location, design, setting, materials,
workmanship, feeling, or association {36 CFR 800.5(a}}.

Area of Potential Effects (APE): the geographic area or areas within which an undertaking may directly
or indirectly cause alterations in the character or use of historic properties, if any such properties exist.
The APE is Influenced by the scale and nature of an undertaking and may be different for different kinds
of effects caused by the undertaking {36 CFR 800.16{d)}. It is important to understand that the effects
pertain to the effects on physical historic properties {eligible for or listed in the National Register of
Historic Places [NRHP]} In a specific area.



Concurring Party: Any consulting party that has been invited by the federal agency (NSF) to concur in
the PA. Concurring parties have the same rights with regard to seeking amendment or termination of
the PA as other signatories. The refusal of any party invited to concurin the PA does not invalidate the
document (36 CFR 800.16{d}).

Consultation: the procéss of seeking, discussing, and considering the views of other participants, and,
where feasible, seeking agreement with them regarding matters arising in the Section 106 process (36
CFR 800.16(f)).

Consulting Party: Section 106 term that refers t6 organizations and/or individuals with a demonstrated
interest in the undertaking due to the nature of their legal or economic relation to the undertaking or
affected properties, or their concern with the undertaking's effects on historic properties. The
participation of consulting parties Is subject to approval by the federal agency (in this case, NSF).
Consulting parties are actively informed of and able to participate in the Section 106 process, including
consuitation meetings. The views of consulting parties are actively sought by NSF during the Section 106
consuitation process. {36 CFR 800.2(c){5))

Effect: an alteration to the characteristics of a historic property qualifying it for inclusion in or eligibility
for the NRHP (36 CFR 800.16(i}).

Historic Property: Any resource, such as a building, structure, or historic district, included in or eligible
for inclusion in the NRHP, maintained by the Secretary of the Interior. This term includes artifacts,
records, and remains that are related to and located within such properties. The term includes
properties of traditional religious and cultural tmportance to an Indian tribe or Native Hawaiian
organization and that meet the NRHP criteria (36 CFR 800.16(1)).

Invited Signatory: Any party that is assigned a responsibility under the PA and is invited by the federal
agency {NSF} to sign the PA. Any invited signatory that signs the PA has the same rights with regard to
seeking amendment or termination of the PA as other signatories. The refusal of ény party invited to
become a signatory to a PA does not invalidate the document {36 CFR 800.6(c}{2)).

Signatory: Sighatories include the federal agency (NSF}, PR SHPO, and ACHP, and they have the sole
authority to execute, amend, or terminate the PA (36 CFR 800.6(c)(1)). '

Programmatic Agreement (PA): A document that records the terms and conditions agreed upon to
resolve the potential adverse effects of a federal agency program or complex undertaking. For this
undertaking, a PA is used to document the ways in which adverse effects are addressed because the
result of the 2017 solicitation for new collaborators is undetermined and the needs of any new
collaborator{s} are unknown (36 CFR 800.14(b)).

Undertaking: A project, activity, or program funded in whole or in part by a federal agency (36 CFR
800.16{y)).





